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Petitioner Janes Phillips (“Petitioner”) is serving a
360-nmonth term of inprisonnment for conspiracy to distribute
cocai ne base (“crack”), and distributing crack within 1,000 feet
of a protected |ocation. He now seeks the reduction of his
sentence to reflect Anmendnent 706 to the United States Sentencing
Comm ssion Guidelines (the “CGuidelines”), which altered § 2D1.1
of the Guidelines to reduce the sentencing ranges applicable to
crack offenses. For the reasons that follow, the petition for

reducti on of sentence will be deni ed.

BACKGROUND

A. Petitioner’'s Sentence

On July 18, 2000, Petitioner, as part of a 16-count
i ndi ctnment involving several other defendants, was charged with
(1) conspiracy to distribute crack, in violation of 21 U S.C. §

846 (“Count One”); (2) distribution of crack, in violation of 21



US C 8§ 841(a)(1) (“Count Eight”); and (3) distribution of crack
within 1,000 feet of a protected location, in violation of 21
US C 8§ 860 (“Count Fifteen”).!

On Decenber 20, 2000, Petitioner was found guilty after
trial by jury. At sentencing, Petitioner’s base offense |evel
was fixed at 32, subject to a two | evel enhancenent for
distribution in a protected | ocation, totaling an adjusted
of fense |l evel of 34. However, due to Petitioner’s status as a
career offender, his offense |evel, as determ ned under U S S G
8§ 4B1.1, becanme 37 wwth a Crimnal H story Category of VI. This
corresponds to a guideline range of 360 nonths to life
i npri sonment .

On Septenber 17, 2001, the Court sentenced Petitioner

to a termof 360 nonths inprisonnent.

B. Changes to the Sentencing Guidelines

On Novenber 1, 2007, the United States Sentencing
Comm ssion (the “Comm ssion”) adopted Amendnent 706 to the
Gui delines to address what the Conm ssion had cone to view as
unwarranted disparities in the sentences of defendants who
possess or distribute various forns of cocaine. Prior to

Novenber 1, 2007, the Guidelines provided for a 100-to-1 ratio in

! Under these charges, the defendant faced a statutory

mandat ory m ni mum sentence of 240-nonths inprisonnent on Count
One. Also, the defendant will be eligible for career offender
desi gnation based on prior convictions.
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sentences for crines involving cocaine powler conpared to those
i nvol ving crack.? For exanple, 8 2D1.1 of the Guidelines
provi ded the sanme base offense |evel for a crinme involving 150
kil ograns or nore of cocai ne powder and for one involving 1.5 or
nmore kilogranms of crack. U S.S.G 8§ 2D1.1(c)(1) (2006).

Under the Novenber 1, 2007 anmendnent, the ratio between
powder and crack sentences has been decreased. For exanple, 150
kil ograns of cocaine powder is now treated as the equival ent of
4.5 kilograns of crack. U S. S.G § 2D1.1(c)(1) (2007). The
bottom line for individual defendants is that a defendant
sentenced under § 2D1.1 for a crack offense after Novenber 1,
2007 receives a base offense level that is two |levels |ower than
what he woul d have received for the identical offense if he had
been sentenced before the Novenber 1, 2007 anendnent. 2 Federal
Sent enci ng Gui del i nes Manual App. C 1160 (“Appendix C').

The Comm ssion also altered the cal cul ati on of base
of fense |l evels for offenses involving crack and other controlled
subst ances to reduce the inpact of a crack conviction. 1d. at
1158-59. The base offense |level for these offenses is determ ned

by converting the anount of each substance into a conparabl e

2 This ratio was derived fromthe 100-to-1 ratio created

by Congress in its statutory mandate of m ni mum sentences for
cocai ne offenses. See Anti-Drug Abuse Act of 1986, 21 U S.C. 8§
841(b) (1) (requiring a five-year mandatory m ni num penalty for a
first-tinme trafficking offense involving 5 grans or nore of
crack, or 500 grans of powder cocai ne).
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anmount of marijuana and then determ ning the base offense | eve
for that anount of marijuana. U S.S.G § 2D1.1, comment 10(A)-
(E). Anmendnent 706 provides that a given anount of crack
translates into a |l esser quantity of marijuana than it did under
the old Guidelines. Appendix C at 1158; conpare U . S.S.G § 2D1.1
(2007), with U S S .G § 2D1.1 (2006). Thus, post-anmendnent
Gui delines ranges for crines involving cocai ne base and ot her
controll ed substances are also | ower than ranges for the sane
crimes pre-anendnent.

The Comm ssion based Amendnent 706 on “its anal ysis of
key sentencing data about cocai ne offenses and offenders; [a]
review[] [of] recent scientific literature regardi ng cocai ne use,
ef fects, dependency, prenatal effects, and preval ence; research[]
[on] trends in cocaine trafficking patterns, price, and use; [a]
survey[] [of] the state | aws regardi ng cocai ne penalties; and
[the Comm ssion’s] nonitor[ing] [of] case | aw devel opnents.”
Appendi x C at 1159-60. This information |l ed to the concl usion
that “the 100-to-1 drug quantity ratio significantly underm nes
vari ous congressional objectives set forth in the Sentencing
Ref orm Act and el sewhere.” |d. at 1160. The Comnm SsSion
“predicts that, assum ng no change in the existing statutory
mandatory m ni num penalties, this nodification to the Drug
Quantity Table wll affect 69.7 percent of crack offenses

sentenced under § 2D1.1 and will result in a reduction in the



estimated average sentence of all crack offenses from 121 nont hs

to 106 nonths . . . .” [ld. at 1160-61

1. MOTI ON FOR RESENTENCI NG

Petitioner noves for a reduction of his sentence
pursuant to 18 U . S.C. 8§ 3582(c)(2) because of recent changes to
the Guidelines in the treatnent of offenses involving crack.
Section 3582(c)(2) provides the authority to reduce a sentence
only if “such a reduction is consistent with applicable policy
statenents issued by the Sentencing Commssion.” 18 U S. C 8§
3582(c)(2). The applicable policy statenent, 8§ 1Bl1.10(a),
provides that if “the guideline range applicable to th[e]
defendant has . . . been |lowered as a result of an anmendnment to
the Guidelines Manual listed in subsection (c) below,” a
reduction in the defendant’s termof inprisonnment is authorized
under 18 U.S.C. § 3582(c)(2). U S. S.G § 1Bl1.10(a).

A Petitioner’'s Career O fender Status Renders Section
3582(c)(2) I napplicable

1. Petitioner’s sentence was based on his status as a
career of f ender

Petitioner argues he is entitled to a sentence
reduction pursuant to 8 3582(c)(2) and Amendnent 706 because his
sentence was not entirely “based on” his status as a career
of f ender.

“[A] reduction under 8 3582(c)(2) is not authorized
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unl ess an anmendnent reducing the applicable [Guidelines range is
anong those listed in 8 1B[1].10(c) [of the Guidelines].” United

States v. Wse, 515 F.3d 207, 221 (3d Cr. 2008); see, e.q.

United States v. Sharkey, 543 F.3d 1236, 1239 (10th G r. 2008)

(refusing to reduce sentence for crack violation when anmendnent

did not apply to the defendant’s situation); United States v.

McFadden, 523 F.3d 839, 840-41 (8th Cr. 2008) (sane).

A reduction in sentence is not authorized under §
3582(c)(2) if an anmendnent is applicable to a defendant but “does
not have the effect of |lowering the defendant’s applicable
gui del i ne range because of the operation of another guideline or
statutory provision (e.g., a statutory mandatory term of
inprisonnment).” U S S.G 8 1B1.10 n.1(A)(ii). The career
of fender guideline under 8 4Bl1.1 qualifies as “another guideline”
and therefore Amendnent 706 does not have the effect of |owering
a defendant’s sentence because of the operation of another
gui del i ne such as the career offender guideline. See, e.qg.,

United States v. Forman, 553 F.3d 585, 589-90 (7th Cr. 2009)

(finding the defendant was not entitled to a sentence reduction
due to Amendnment 706 because he was sentenced as a career

of fender under 8§ 4B1.1); United States v. Mwore, 541 F.3d 1323,

1328 (11th Cr. 2008) (stating that even if Amendnent 706 reduces
a defendant’'s base offense level, it does not |ower the

appl i cabl e gui deline range when the career offender guideline, 8§



4B1. 1, applies).

Recently, the Third Circuit confirmed that a defendant
sentenced as a career offender pursuant to 8§ 4Bl1.1 is not
entitled to a sentence reduction under Amendnent 706 because the
defendant’ s sentence is not “based on” an offense |evel of 8§

2D1.1(c). United States v. Mateo, —F.3d — No. 08-3249, 2009 W

750411, at *2 (3d Cir. Mar. 24, 2009). Rather, the base offense
| evel for a defendant sentenced as a career offender remains the
sanme due to career offender status, regardl ess of application of
Amendrent 706. 1d. Therefore, Anendnent 706 and § 3582(c)(2) do

not apply to a defendant sentenced as a career offender. 1d.3

3 See also United States v. Nabried, No. 08-2480, 2009 W
325761, at *2 (3d Cir. Feb. 11, 2009) (holding defendant was not
entitled to a sentence reduction under Anendnent 706 because he
was sentenced according to § 4B1.1 of the CGuidelines, rather than
the crack provisions in 8 2D1.1, and his sentence was not
affected by Amendnent 706); United States v. Thonpson, 290 F
App’ x 519, 520 (3d G r. 2008) (finding that the defendant,
sentenced as a career offender under 8§ 4Bl1.1, was ineligible for
a sentence reduction because his guideline range renai ned
unchanged by Amendnent 706, and 8§ 2D1.1 played no role in
determ ning his recomrended gui deline range).

QG her circuits have also refused to grant sentence
reducti ons under Anendnent 706 when a defendant’s sentence was
“based on” his status as a career offender. See, e.qg., United
States v. Thomas, 524 F.3d 889, 890 (8th Cir. 2008) (finding that
t he defendant, classified as a career offender, was sentenced
based on 8§ 4B1.1, not 8§ 2Dl1.1, and therefore does not neet the
eligibility requirenents for a sentence reducti on under Anmendnent
706); United States v. Baylor, 556 F.3d 672, 672 (8th G r. 2009)
(vacating district court decision granting reduction because the
def endant’ s origi nal and post-Anendnent 706 guideline ranges are
the sane); United States v. Sharkey, 543 F.3d 1236, 1239 (10th
Cr. 2008) (holding that because Anendnent 706 had no effect on
the career offender guidelines under 8§ 4B1.1 on which the
def endant’ s sentenci ng range was based, the defendant was not
entitled to a sentence reduction); cf. United States v. MCee,
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Here, Petitioner’s sentence was “based on” his status
as a career offender. Petitioner’s sentencing guideline range
was adjusted to offense level 37 and Crimnal History Category Vi
t hrough the application of the career offender sentencing

guideline 8 4B1.1. Therefore, his sentence was not “based on” a
gui deline range determ ned by 8§ 2D1.1. Under these

ci rcunst ances, Anmendnent 706 does not have the effect of |owering
Petitioner’s final guideline range because it does not affect the
career offender guideline under 8§ 4B1.1. See Mateo, 2009 W
750411, at *3; Sharkey, 543 F.3d at 1239.

Petitioner also argues that the term “based on” should
be read broadly to suggest a sentence may have nore than one
basis.* Regardless of the nerits of this argunent in general,
because in this case Petitioner’s sentence was based solely on
his status as a career offender, the argunent is inapplicable.

Moreover, even if Petitioner were sentenced under the current

553 F. 3d 225, 227 (2d Cr. 2009) (vacating district court’s
deni al of a sentence reduction to a career offender because the
def endant’ s sentence was based on the crack guidelines after a
downwar d departure was granted due to the career offender
classification over-representing his crimnal history).

4 Petitioner cites United States v. Poindexter, 550 F.
Supp. 2d 578, 581-82 (E.D. Pa. 2008), in support of his
contention that “based on” should be read to include any factor
that affected his sentence. However, Poindexter is
di stingui shable fromthis case in that the Court determ ned the
career offender status over-represented the total offense |evel
in Poindexter’s case and sentenced hi m based on the guideline
range without the career offender application. 1d. at 580-81

- 8-



Qui delines, his sentence would still be “based on” the career

of f ender desi gnati on.

2. The Rule of Lenity is not applicable here

Petitioner contends that interpretation of 8§ 3582(c)(2)
i s anbi guous and therefore the Rule of Lenity requires the Court
to construe the statute in Petitioner’s favor. The Rule of
Lenity provides that where a crimnal statute is anbi guous, it

should be “construed in favor of the accused.” Staples v. United

States, 511 U. S. 600, 619 n.17 (1994). However, the Suprene

Court has cautioned that lenity should be reserved for “‘those
situations in which a reasonabl e doubt exists about a statute’s
i ntended scope even after resort to the | anguage and structure,
| egi sl ative history, and notivating policies’ of the statute.’”

United States v. RL.C., 503 U S. 291, 305-06 (1992) (quoting

Moskal v. United States, 498 U. S. 103, 108 (1990) (internal

guotations omtted)); see also Muscarello v. United States, 524

U S 125, 139 (1998) (lenity rule applies only where a “grievous
anbiguity or uncertainty in the statue” exists) (interna
guotations and citations omtted).

Petitioner argues that the anbiguity in 8 3582(c)(2)
arises fromthe inprecise neaning of the terns “based on” and
“sentencing range.” As the Court understands it, Petitioner

advances the notion that the purpose of the Rule of Lenity is to



prevent individuals from*®languishing in prison” unless Congress
has clearly intended that be the case, and that the fundanental
principle behind 8 3582(c)(2) functioned to “prevent the over-
i ncarceration of individuals whomthe Sentenci ng Comm ssion has
determ ned have been unfairly sentenced.” (Pet’r Am Mem Supp.
Mot. Red. Sent. 15 (doc. no. 608)). Ergo, Petitioner argues, not
applying the Rule of Lenity condemms individuals sentenced as
career offenders to “languish in prison,” while those sentenced
based on the crack Guidelines are released. |d. at 16.

Section 3582(c)(2) is not anmbiguous. In fact,
Petitioner’s argunent is not really about anmbiguity at all.
Rat her, at best it is a policy argunent concerning the uneven
effect of certain Guidelines provisions on the |ength of
i ncarceration of certain inmates. The Rule of Lenity is not
intended to referee between the wi sdom of conpeting sentencing

policies and thus it is inapplicable here. See, e.qg., R vera-

Crespo, 543 F. Supp. 2d at 441; United States v. Marshall, No.

03-254-1, 2008 W. 4710748, at *3 (E.D. Pa. Cct. 24, 2008); United

States v. Wllians, No. 94-462-1, 2009 W. 661929, at *3 (E.D. Pa.

Mar. 10, 2009); United States v. Jackson, No. 03-793, 2009 W

101849, at *3 (E.D. Pa. Jan. 14, 2009).

3. Denying Petitioner’s notion for sentence reduction
does not oppose the Sentencing Conmi ssion’s
applicable policy statenent
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Petitioner also argues that § 1Bl1.10 of the Cuidelines
does not prevent the Court fromreducing Petitioner’s sentence in
this case and that this section requires the Court “to give
consideration to policy statenents in the course of engaging in a
di scretionary act, nanely deci ding whether to reduce an
i ndividual’s sentence.” (Pet’r Am Mem Supp. Mt. Reduction
Sent. 12 (doc. no. 608)). Section 1B1.10 sets forth the
amendnents that apply retroactively to alter a defendant’s
sentencing guideline range. U S.S.G § 1B1.10. The policy
i nplications behind Amendnent 706 were to elimnate unwarranted
di sparities in the sentences of defendants who possessed or
distributed various forns of cocaine. See 2 Sentencing
Gui del i nes Manual App. C 1160.

Here, Petitioner’s sentence was not based on any
guideline that was altered by Anendnent 706. Therefore, 8§ 1Bl.10
does Iimt the ability of the Court to grant sentence reductions
under 8§ 3582(c)(2). Furthernore, Petitioner’s sentence was based
on his career offender status. Under these circunstances,
reducing Petitioner’s sentence would not be consistent with the
policy considerations behind Amendnent 706 and the desire to
elimnate unwarranted disparities between crack and cocai ne

sent ences.

B. Booker Does Not Provide the Authority to Resentence
Petitioner
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Petitioner also argues that, based on the Suprene Court

decision in United States v. Booker, the Court is free to reduce

the defendant’s sentence to any degree it deens appropriate. 543
U S. 220 (2005) (holding CGuidelines are advisory). Specifically,
Petitioner suggests that “once the gate to a reduced sentence
opens under section 3582(c)(2), the Court is bound only by the
‘overarching provision’ in 18 U S.C. 8§ 3553(a).” (Pet’r Am Mem
Supp. Mdt. Red. Sent. 18 (doc. no. 608)). According to
Petitioner, the overarching instruction calls for the court to
“inpose a sentence sufficient, but not greater than necessary, to
conply with the purposes [of this section].” 18 U S.C. 8§
3553(a).

The Court recognizes that the Guidelines are now
advi sory and that unwarranted sentencing disparities can be
considered as part of the sentencing equation. However,
Congress’ directive that sentences are final unless a reduction
is consistent with the Guidelines policy statenents is
controlling. Therefore, the Court may not, under the guise of
applying 8 3582, reduce Petitioner’s sentence when the applicable
gui del i ne range has not been addressed by Anendnent 706. Mateo,

2009 W. 750411, at *3; see, e.d., United States v. Mlvin, —F.3d

—, No. 08-13497, 2009 W. 236053, at *1 (11th Cr. Feb. 3, 2009)
(“[c]oncluding that Booker . . . do[es] not apply to 8§ 3582(c)(2)

proceedi ngs, we hold that a district court is bound by the
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limtations on its discretion inposed by 8 3582(c)(2) and the
applicable policy statenents by the Sentenci ng Conm ssion”);

Carrington v. United States, 503 F.3d 888, 890-91 (9th Cr. 2007)

(finding Booker is not pari passu with an anmendnent to the

Gui delines sufficient to provide a basis for reducing a

defendant’ s sentence under 8§ 3582(c)(2)); United States v.

Carter, 500 F.3d 486, 490-91 (6th Gr. 2007) (sanme); MMIlan v.

United States, 257 F. App' x 477, 479 (3d Cr. 2007) (sane) (not

precedential); Cortorreal v. United States, 486 F.3d 742, 744 (2d

Cr. 2007) (holding Booker cannot be the basis for a reduction of
sentence under 8 3582(c)(2)).
Here, since Petitioner is not entitled to relief under

8 3582(c)(2), Booker has no effect on Petitioner’s sentence.

C. This Court W1l Not Hear Oral Argunent on this Subject

Petitioner urges the Court to entertain oral argunents
on the “inmportant |egal and factual questions” in this case.
The deci sion whether to conduct a hearing is within the

di scretion of the district court. See United States v. Young,

555 F. 3d 611, 615 (7th Cr. 2009); see also Fed. R Cim P.

43(b)(4) (a defendant’s presence is not required when the

“proceedi ng i nvol ves the correction or reduction of sentence .
under 18 U.S.C. 3582(c)”). Were a request for a sentence

reduction is contrary to the policies of the Sentencing
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Commi ssion, it is not an abuse of discretion to deny an

evidentiary hearing. See, e.qg., United States v. Brown, —F.3d

— 2009 W 486775, at *4 (10th Cr. Feb. 27, 2009).

There is no need to hold oral argument or a sentencing
hearing in this case. One, the legal issue is clear - under the
circunstances of the case, the court nmay not grant a sentence
reduction under 8 3582(c)(2), and doing so would be contrary to
the policies of the Guidelines. Two, there are no factual issues
to be decided surrounding the conduct of Petitioner’s sentencing
proceedi ngs. Furthernore, the policy argunents advanced by
Petitioner are not supported by the jurisprudence which has
devel oped under the Guidelines. Rather, the arguments can best
be address to the Conm ssion or to Congress.

Petitioner relies on United States v. Ragl and, 568 F.

Supp. 2d 19 (D.D.C. 2008), for support. There, the court invited
further subm ssion fromthe parties after deciding to grant a
reduction in the sentence under Amendnent 706 in order to

consi der a new sentencing range. Ragland is distinguishable in
that here, unlike Ragland, the Court has declined to grant a
sentence reduction and therefore it is not considering a new

sent enci ng range.

I11. CONCLUSI ON

For the reasons set forth above, the notion for a
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reduction in sentence wll be denied. An appropriate order

foll ows.
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ORDER
AND NOW this 2nd day of April 2009, it is hereby
ORDERED t hat, for the reasons set forth in the acconpanying

menor andum the notion for reduction of sentence pursuant to 18

U S.C. § 3582(c)(2) (docs. no. 602, 608) is hereby DENI ED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




